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Attachment 2
APPENDIX “A”

Revised Terms and Conditions 
Leasing of Don Valley Brick Works Site 

550 Bayview Avenue, Toronto 

(1) New Name of Tenant:

Evergreen (formerly Environmental Foundation), a not-for-profit charitable corporation 
incorporated under the Corporations Act (Canada) and registered under the Income Tax 
Act (Canada).

(2) Description of Leased Premises:

Approximately twelve (12) acres comprising the southerly portion of the approximately 
40.7 acre site formerly occupied by the Don Valley Brick Works (the "Site") located on 
the west side of Bayview Avenue, just north of the Bloor Street Bridge, being the lands 
shown more or less as Parts 1-10 inclusive on Reference Plan 66R-66R-22918 in the 
Land Registry Office for the Land Titles Division of Toronto (No. 66) together with the 
existing buildings and structures thereon.  Under memorandum of understanding 
between the Parties contained in Clause 2 of Report 6 of the Economic Development 
and Parks Committee adopted by City Council meeting held on September 28, 29, 30 
and October 1, 2004 (the "2004 MOU") the Leased Premises are limited to the horizontal 
land strata from the surface of the ground up and, with the exception of any necessary 
building foundations and landscaping in accordance with: (i) a perpetual heritage 
easement agreement to be provided by Toronto and Region Conservation Authority 
(“TRCA”) to Ontario Heritage Trust (formerly the Ontario Heritage Foundation);  (ii) a risk 
assessment or risk assessment plan accepted by the Ministry of Environment (Ontario) 
and  any record of site condition filed or submitted for filing on the Ministry of 
Environment’s Environmental Site Registry to be provided by the City and TRCA; (iii) 
any certificate of property use issued by the Ministry of Environment; and (iv) Evergreen’
s Master Plan and related plans and specifications for Evergreen’s proposed project as 
approved of  by Ontario Heritage Trust, TRCA and the City, the Leased Premises do not 
include the subsurface or ground water (the "Retained Lands"). 

(3) Commencement Date:

May 1, 2008, subject to extension by agreement of all Parties to a date not later than 
December 31, 2008.  
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(4) TRCA and City's $7.5 Million Capital Loan Guarantee:

The Tenant has expressed concern with respect to its operating cash flow during 
construction which will be constrained and, secondly, its capital cash flow since the 
timing for its pledges and the flow of recently announced Federal and Provincial funding 
to the Tenant will not correspond directly with the Tenant's  spending on construction. 
The Tenant has said that it may require a joint and several TRCA and City loan 
guarantee of up to $7,500,000 (inclusive of all interest, costs and charges) (the “Loan 
Guarantee”) on an interim financing line of credit facility arrangement of approximately 
$18.4 Million (“Loan Agreement(s)” that it is currently negotiating with institutional or 
private lenders (“Lenders”) to be acceptable to TRCA and the City in order for the 
Tenant to meet its cash flow requirements for Project construction purposes. The intent 
of this Loan Guarantee is to provide bridge financing between Evergreen’s receipt of 
various funds raised from its private and public donors as well as the Federal and 
Provincial governments and progress payments required by various contractors, firms 
and suppliers during the course of completing various stages of the Project.  

Therefore, in connection with and to facilitate completion of the Tenant's construction 
work, Evergreen is requesting TRCA and the City to jointly and severally issue a Loan 
Guarantee(s) of up to $7,500,000 in the aggregate (inclusive of all interest, costs and 
charges) on a Loan Agreement of approximately  $18,400,000 that Evergreen is 
currently negotiating with its proposed Lenders and to enter into an agreement with the 
Tenant and its approved Lenders in respect thereof (the “Lender Agreement(s)”). 
Accordingly, the issuance, form and substance of any Loan Guarantee and Lender 
Agreement will be subject to the concurrence and approval of TRCA and the terms and 
conditions thereof are to be satisfactory to the Deputy City Manager and Chief Financial 
Officer in consultation with the General Manager of Economic Development, Culture and 
Tourism, all in form acceptable to the City Solicitor and in accordance with the following:

(a) up to the maximum amount of seven  million five hundred thousand dollars 
($7,500,000.00) in the aggregate (inclusive of all interest payable by the Tenant 
and costs and charges under the Loan Agreement);

(b) the Lender(s) is/are to be acceptable to TRCA and the City;

(c) the Loan Agreement(s) are paid in full, and the Loan Guarantee(s) and  Lender 
Agreement(s) expire by no later than the earlier of the end of four years 
commencing on the Commencement Date of the Lease or on earlier termination 
or payout of the loan in question;

(d) unless otherwise agreed to in writing by TRCA and the City in their sole 
discretion, if judgment is obtained on the Loan Guarantee(s), the Lenders rights 
of enforcement are to be restricted so that no Personal Property Security Act 
filing shall be made against TRCA and/or the City and the Lenders shall not 
register its judgment in any Sheriff’s office; 
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(e) TRCA and the City will be provided with copies of the relevant Loan 
Guarantee(s), Lender Agreement(s) and Loan Agreement(s), and all other 
pertinent documents, as well as any demands and enforcement notices issued 
to borrowers/guarantors;

(f) the Loan Guarantee(s) and Lender Agreement(s) will be subject to set off against 
any amounts that TRCA or the City may have  to pay to remove any liens or any 
deficiency in the Flood Reserve Funds referred to in Section 7; 

(g) the Tenant shall provide in a timely manner to TRCA and the City for approval 
and there shall be deposited with and held by the City and TRCA or as they may 
direct, all such documentation and written information as TRCA and the Deputy 
City Manager and Chief Financial Officer in their sole discretion, consider 
necessary or desirable to assess the form and substance of the Loan 
Guarantee(s) and Lender Agreement(s) and related documentation as well as to 
protect the rights and interests of TRCA and the City in the event of default by 
the Tenant and/or as security to the City and TRCA for the payment and 
performance of the obligations of the Tenant under the Lease, and TRCA and the 
City in their unfettered discretion shall have approved of both the form and 
substance of the same and the priority of registration of all relevant security, to 
the extent applicable. A non-exhaustive description of the foregoing 
documentation and information includes: (i)  the Tenant's financial statements 
(including audited statement, if required); (ii) the Tenant’s business plan and 
master plan; (iii) all Tenant insurance policies to be taken out and maintained by 
it under the Lease; (iv) the Loan Agreement(s), the proposed Loan Guarantee(s) 
and Lender Agreement(s): (v) an irrevocable $500,000 letter of credit facility or 
similar $500,000 LOC/Cash Security as described in Section 5 below to be 
provided by the Tenant for the purposes of funding any debt service deficiencies 
associated with the Loan Guarantee and as security for an uncured Tenant 
default under the Lease, including Project completion and/or any possible 
construction liens attaching to the Project; and, (vi) subject to any such prior 
security as required under any Loan Agreement as approved of by the Deputy 
City Manager and Chief Financial Officer in consultation with TRCA,  the 
following security to be granted by the Tenant in favour of TRCA and the City as 
security for the performance of the Tenant’s obligations under the Lease 
including Project completion and repayment of any Loan Guarantee: (i) a 
general assignment  of all agreements affecting the Project; (ii) a collateral 
leasehold charge of the Tenant’s interest in the Leased Premises; (iii) a collateral 
security interest agreement in all property of the Tenant located on the Leased 
Premises; (iv) a subordination/priority and/or forbearance agreement with any 
approved Lender(s) of the Tenant;  and (v) an assignment of any remaining 
Project funding on Tenant default, all to the extent considered reasonably 
practicable in the circumstances; 

(h) at the option of TRCA and the City to be exercised in their individual discretion, 
both TRCA and the City will have entered into a pari passu agreement on terms 
and conditions acceptable to them and in form acceptable to their legal counsel; 
and   
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(i) the Loan Guarantee(s) and Lender Agreement(s) and all related documentation 

shall be on terms and conditions entirely acceptable to TRCA and the City and in 
form acceptable to their legal counsel.

(5) Construction Lien Concerns:

Typically, the Tenant should provide security to ensure that its obligations to the 
contractor will be fulfilled, otherwise, the general contractor, if unpaid, could lien the 
Leased Premises and the City and TRCA may be at risk for the unpaid amount.  There is 
a real concern with respect to possible construction liens attaching to the Leased 
Premises because: (i) it is not possible to quantify this risk since  the Tenant's 
construction and payment schedules and financing commitments with its Lenders 
remain to be determined; and (ii) because the Tenant has confirmed that it can only 
provide security against this risk to TRCA and the City under the Lease in the form of an 
irrevocable letter of credit or similar security acceptable to the Deputy City Manager and 
Chief Financial Officer (for example, possibly a segregated cash capital fund in the 
amount of $500,000  to be applied upon demand by the City and TRCA during the 
Lease Term if there is an uncured default by the Tenant on terms and conditions 
acceptable to TRCA and the City, including its replenishment and the  unencumbered 
access and control thereof by TRCA and the City, if required (the “$500,000 LOC/Cash 
Security”).  The Tenant’s obligation to maintain this fund will end upon the later of 
Project completion or expiration of the $7.5 Million joint and several Loan Guarantee(s) 
described in Section 5 above and the expiration of all relevant lien periods and to there 
being no liens outstanding.

(6) Environmental

(1) The definition of “Contamination” shall mean the presence of contaminants at 
levels that contravene applicable Environmental Laws or at levels which exceed 
or are inconsistent with the levels described in the Heritage Easement 
Agreement to be entered into between TRCA and Ontario Heritage Trust in 
respect of the Leased Premises, the Master Plan, the Risk Management Plan or 
the Record of Site Condition.

The City will at its expense submit for filing for a record of site condition on the 
Environmental Site Registry maintained by the Ministry of the Environment 
(Ontario) on or before a date to be mutually agreed upon between the General 
Manager in consultation with the Chief Corporate Officer, and TRCA and the 
Tenant. Except as permitted under the Environmental Protection Act (Ontario), 
R.S.O. 1990, c. E.19, the Tenant will not use the Leased Premises until such time 
as a satisfactory record of site condition has been filed and TRCA and the City 
have received such assurances regarding amendments from the Ministry of 
Environment (Ontario) as TRCA and the General Manager in consultation with 
the Chief Corporate Officer consider necessary or desirable in the 
circumstances.
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The Tenant accepts and agrees to be solely responsible for the satisfactory 
remediation of all existing and elevated levels of dust and any related Ministry of 
Labour (Ontario) concerns or requirements. 

Under the 2004 MOU approved by Council, the Tenant was not to assume 
responsibility for existing contamination of the Leased Premises.  Accordingly, 
while the Tenant and its Permitted Occupants will be required to release the City 
and TRCA in this regard, the Lease will not contain any “indemnity” by the 
Tenant or its Permitted Occupants in favour of the City or TRCA for any losses or 
damages suffered by any third party at the Leased Premises due to historical 
contamination, regardless of whether such third party came on to the Property 
as a result of the Tenant’s activities. Further TRCA and the City are to remediate 
the existing buildings on the Leased Premises by removing the asbestos roofs 
and other historical contamination found within these buildings at an estimated 
cost of approximately eight hundred and forty thousand dollars ($840,000.00).  
The Tenant has agreed to be responsible for disposal of the existing asbestos 
roofs at an estimated cost of approximately two hundred and seventy thousand 
dollars ($270,000.00).  

(2) Under the 2004 MOU approved by Council, TRCA and the City are also 
responsible to ensure that the Retained Lands comply with Ontario Regulation 
153/04 under the Environmental Protection Act (Ontario) for the Tenant’s uses.  
Accordingly, the City and TRCA will provide a Record of Site Condition ("RSC") 
for the Retained Lands based on a Risk Assessment ("RA") accepted by the 
Ministry of the Environment and will pay all costs associated with the 
implementation of risk management measures in accordance with such RA and 
Risk Management Plan ("RMP”), except that the Tenant shall pay the disposal 
costs of any soil where:

(a) the Tenant elects to excavate or requests the City to remove the soil; and

(b) removal of such soil from the Retained Lands would not have been 
required to permit the use of the Retained Lands for parkland.

(3) Once the RSC is filed or submitted for filing on the Environmental Site Registry, 
the Tenant will not require the City or TRCA to perform any additional 
remediation of the historical contamination except as provided in the RMP or as 
ordered by the Ministry of the Environment (Ontario). The Tenant will release 
TRCA and the City from all losses that the Tenant, TRCA or the City may incur, 
including economic loss, direct or indirect, relating to or arising from or 
associated with the historical contaminants and the condition of these lands as 
described in the RSC or caused by any breach of Clause 6 hereof or any 
non-compliance with any Environmental Law by the Tenant or its Permitted 
Occupants or invitees. The Tenant will also require that the same release be 
included in all subleases and occupancy agreements that the Tenant may enter 
into for the Leased Premises.
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(4) During the term of the Lease and upon its termination or expiration, the Tenant 
will remediate any contamination it or its Permitted Occupants as defined in the 
Lease, in the reasonable opinion of the General Manager,  have caused or 
allowed to the Leased Premises and the remaining Brick Works site, including 
the Retained Lands and the Weston Quarry Garden lands, to the extent required 
by all applicable laws, and the RA and RMP, as amended.

(5) Subject to any obligation contained in the Risk Assessment or Risk Management 
Plan or any Certificate of Property Use, no digging or excavation of any part of 
the Retained Lands will be permitted without the prior written approval of the City 
and TRCA, acting reasonably, whether or not such digging or excavation is 
contemplated in the Master Plan or the Lease.

(6) Once the RSC is filed or submitted for filing in the Environmental Site Registry, if 
additional contamination is discovered in, on or about the Retained Lands or any 
part which the Ministry of the Environment orders the City, TRCA and/or the 
Tenant to investigate, manage or remediate in compliance with then current 
environmental legislation and regulations:

(a) TRCA and the City will use their commercially reasonable efforts to 
comply with such requirements, up to a cumulative aggregate sum of five 
hundred thousand dollars ($500,000.00) inclusive of soil testing, 
excavation and related work, which sum shall be CPI adjusted on an 
annual basis from the Commencement Date.  

(b) If the cumulative aggregate cost of such requirements is more than five 
hundred thousand dollars ($500,000.00), as adjusted, 

(i) The Tenant will have the option to pay the additional costs of 
complying with such requirements that are reasonably attributable 
to the occupancy of the affected area by the Tenant or its 
permitted occupants as defined in the Lease, i.e., those costs that 
the City and TRCA would not be required to pay if the affected 
area were excluded from the Leased Premises. If so, the City and 
TRCA shall pay the remaining costs and shall comply with the 
regulatory requirement;

(ii) If the Tenant does not agree to pay the additional costs as set out 
in clause (b)(i) above:

(1) the Parties will endeavour to negotiate the terms and 
conditions of a mutually satisfactory cost-sharing 
agreement to deal with such excess costs, in form 
acceptable to the City Solicitor; or

(2) if the Parties, acting reasonably, do not wish to enter into 
any such cost-sharing agreement, then:

(a) the City and TRCA may isolate the contaminated 
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area or areas in question and may delete such 
portion(s) from the Lease, for the period of time 
required to comply with the Order; 

(b) If the Order requires remediation of the entire 
Leased Premises, the area deleted from the Lease 
may be the entire Leased Premises, and the Lease 
will be suspended for the period of time required to 
comply with the Order;

(c) If the Order permits the City and TRCA a choice of 
options for compliance, including an option of 
non-use or limited use, the Tenant will not require 
the City and TRCA to select an option that requires 
unlimited use or a more expensive option; 

(d) The Tenant will have an option of terminating the 
entire Lease if it demonstrates to the satisfaction of 
the General Manager and TRCA, acting 
reasonably, that isolation and deletion of any such 
contaminated area would materially and negatively 
affect an integral area of the Tenant's operation; 

(e) If all or part of the Leased Premises are deleted 
from the Lease under this clause, or if the Tenant 
terminates the Lease under this clause, each Party 
will be released from all obligations to the other 
arising after such deletion or termination and for all 
related liabilities including economic loss, mutatis 
mutandis. The Tenant will have the reasonable 
right to remove its fixtures and chattels from the 
Leased Premises if not in default; and

(f) The Tenant will require that an acknowledgement 
to the foregoing effect and the same release in 
favour of TRCA and the City be included in all 
permitted subleases and other occupancy 
agreements that the Tenant may enter into for the 
Leased Premises. 
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(7) the Tenant, in its use and occupation of the Leased Premises and its activities 
thereon whether directly or through its Permitted Occupants, will fully comply 
with all applicable Environmental Laws of the Ministry of Environment and the 
Environmental Protection Act (Ontario), and any other Authority for the protection 
of the environment. The Tenant covenants that, during the Term, no hazardous 
substances shall be used, generated, released, manufactured, refined, 
produced, processed, stored, disposed of or allowed anywhere in, on, under or 
about the Leased Premises or Remaining Site Lands, other than in accordance 
with applicable Environmental Laws and the provisions of this Agreement. 
Without limiting the foregoing, the Tenant covenants that any Permitted 
Occupant, including approved sub-tenants, licensees or invitees, will comply 
with the provisions of Clause 6 hereof and all applicable Environmental Laws 
regulating the use, generation, storage, transportation and disposal of 
hazardous substances in, on, under or about the Remaining Site Lands or any 
part thereof. The foregoing will not relieve TRCA or the City of their respective 
environmental obligations hereunder.  

(8) The Tenant will obtain and comply at its sole expense, with the terms of all 
licences, certificates of approval, permits and other approvals required by 
Environmental Laws, and the Lease for the conduct of its business at or from the 
Leased Premises, and will require any Permitted Occupant to do the same.  

(9) The Tenant will not authorize, cause or permit a Contamination in, on, under or 
from the Site including the Leased Premises, the Weston Quarry Garden Lands 
and the Remaining Site Lands. Where such a discharge referred to herein does 
occur, the Tenant will immediately report the occurrence of the Discharge to all 
Authorities to whom notification is required under Environmental Laws in the 
circumstances, and to the City. The Tenant will then immediately stop and clean 
up the Discharge to bring the Leased Premises and any other affected area, into 
compliance with Environmental Laws, will repair any damage to the Leased 
Premises or Remaining Site Lands caused by such Discharge and will provide 
the City and TRCA with a certificate from the Tenant’s duly qualified consulting 
engineer confirming such compliance. If the Tenant fails or refuses to promptly 
clean up a Discharge referred to herein, and to restore the Leased Premises and 
any other area of Remaining Site Lands affected by the Discharge, the City may 
elect in writing to carry out the whole or any part of the clean up and restoration 
at the Tenant’s expense.  

(10) The Tenant will permit the City to perform an audit by a qualified professional of 
the Tenant’s Discharges of Contaminants into the Leased Premises or 
Remaining Site Lands in, on, under or from the Leased Premises at any time(s) 
during the Term on ten Business Days Notice to the Tenant provided that a 
representative of the Tenant may at all times (but without obligation) accompany 
the City’s personnel. 



36

(11) The Tenant will fully comply with all orders of an Authority which may be directed 
to the Tenant and which relate to the Leased Premises or the Weston Quarry 
Garden Lands or any part thereof and shall bear the expense of such orders 
provided that, in the reasonable opinion of the General Manager, the  
contamination which is the subject of the order can be reasonably considered to 
have been caused or permitted by the Tenant or its Permitted Occupants or 
its/their invitees or operations or activities or lack of care and attention. The 
foregoing will not relieve TRCA or the City of their respective environmental 
obligations hereunder. 

(12) Should an order of an Authority be issued to the City requiring the City to do 
anything in relation to a Discharge of Contaminants caused or permitted by the 
Tenant and relating to the Tenant’s use of the Leased Premises or Weston 
Quarry Garden Lands, the Tenant will at its own expense, on receipt of written 
Notice from the City, comply with the order at the Tenant’s expense including 
preparing and submitting the required plans and meet all related requirements 
and the Tenant shall carry out all such clean up plans under the direction of the 
Authority. If the Tenant fails or refuses to promptly and fully carry out an order 
referred to in this Environmental Section 6, or if, in the City’s reasonable opinion, 
the Tenant is not competent to carry out the order, the City may elect in writing 
to carry out the whole or any part of the order at the Tenant’s expense. 

(13) Except in an emergency where no notice is required, TRCA and/or the City may, 
on a minimum of 24 hours prior written Notice, inspect the Leased Premises and 
the Tenant’s records relating to its handling of Contaminants to determine 
whether the Tenant is fully complying with all Environmental Laws and its 
environmental obligations under this Agreement. Where TRCA and/or the City 
reasonably considers it necessary, the inspection may be performed in whole or 
in part by experts, and may include sampling, monitoring, and other tests, 
provided that all intrusive testing shall be carried out in the presence of a 
representative of the Tenant. If TRCA and/or the City’s inspection discloses a 
breach of an Environmental Law, or a fact situation which could reasonably be 
anticipated to result in a breach of an Environmental Law, TRCA and/or the City 
will have the right to take whatever steps are reasonably required to rectify such 
breach, or prevent such breach from occurring, as the case may be. 

(14) Where TRCA and/or the City have carried out an order referred to in 
Environmental subsection 6.12 hereof or has cleaned up or made restoration as 
a result of a Discharge referred to in Environmental subsection 6.9 hereof, or has 
otherwise incurred any expense or damage relating to a Discharge of 
Contaminants caused by the Tenant, and/or arising from the Tenant’s use of the 
Leased Premises, the Tenant will indemnify TRCA and/or the City as the case 
may be for all costs incurred by TRCA and/or by the City with respect to any of 
the foregoing. 
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(15) The Tenant shall, at its sole cost and expense, at the expiration of the Term, or 
such earlier termination of this Agreement, remove all Tenant’s Contamination in 
accordance with all Applicable Laws of any Authority and repair any damage to 
the Site, including the Leased Premises, the Weston Quarry Garden Lands and 
the Remaining Site Lands caused by the existence and/or the removal of any 
Tenant’s Contamination. TRCA, the City and the Tenant shall mutually agree, 
acting reasonably, with respect to the management and control of any 
consultants responsible for remediation. All reports and other materials of 
scientists, engineers or other environmental consultants of the Tenant and 
related to the Leased Premises shall be addressed to the Tenant, TRCA and the 
City and TRCA and the City shall be entitled to rely on such materials for all 
purposes. The Tenant further undertakes to plan and permit any of its 
remediation measures and processes to be integrated with any construction 
processes to be undertaken by TRCA and/or the City. The Parties will mutually 
agree with respect to the co-ordination and scheduling of such work and the 
allocation of costs therefore (whether by way of direct payment or 
reimbursement) if any of TRCA and/or the City’s remediation work is undertaken 
by the Tenant, it being agreed that any remediation obligations of TRCA and/or 
the City in respect of Remaining Site Lands shall be without prejudice to its/their 
rights, if any, to pursue those Persons responsible for such contamination. 

(16) Tenant acknowledges that it has reviewed and is fully familiar with and accepts 
the Risk Management Plan. The Tenant agrees during the Term, at its own 
expense, to implement and adhere to or cause the implementation and 
adherence to of all its terms and provisions, including the risk control and 
management measures and other protocols described or contemplated therein. 
If any Certificate of Property Use is subsequently issued by the Ministry of the 
Environment (Ontario), the Tenant also covenants and agrees to comply during 
the Term, at its expense, with those provisions of the Environmental Protection 
Act (Ontario) and O.Reg 153/04 governing property use and to provide the City 
and TRCA with such evidence of compliance therewith as they may reasonably 
require forthwith upon request. 

(17) The Tenant further acknowledges that this Risk Management Plan is to be 
reviewed and assessed by the Ministry of Environment (Ontario) and that as a 
condition of its final approval by the  Ministry of the Environment (Ontario), the 
Risk Management Plan may and shall include such further or other terms and or 
risk management control measures as may be required by the Ministry of the 
Environment (Ontario) in its discretion, all of which the Tenant hereby accepts 
and which the Tenant similarly covenants and agrees to implement and adhere 
to or cause the implementation and adherence to at its own expense during the 
Term. 
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(18) As per the Risk Management Plan, the Tenant covenants and agrees that at all 
times during the Term, it shall strictly and timely comply with and cause 
compliance with the following provisions of the Risk Management Plan as 
amended and any Certificate of Property Use issued by the Ministry of the 
Environment (Ontario): (a) there is to be nil tree planting except in accordance 
with the Risk Management Plan and the Heritage Easement Agreement; and  (b) 
the Tenant must cap the Leased Premises with a hard concrete or asphalt 
surface or with one (1) metre (3 feet) soft surface of clean fill to the satisfaction of 
the Chief Corporate Officer except in accordance with the Risk Management 
Plan and the Heritage Easement Agreement. 

(19) The Tenant shall ensure at its expense during the Term that all construction or 
other Work (i.e., designs/architects/contractors/engineers) and operations at the 
Leased Premises, whether by it or of any Permitted Occupant or its/their 
Authorized Members, comply with the Risk Management Plan and any Certificate 
of Property Use issued by the Ministry of the Environment (Ontario), and the 
Tenant will provide the City and TRCA with such evidence of compliance 
therewith as they may reasonably require forthwith upon request. 

(20) The Tenant acknowledges that as per the Risk Management Plan,  the City or 
TRCA may be required to annually or bi-annually monitor the ground water and 
sub-surface of the Remaining Site Lands to ensure the site conditions of the 
Leased Premises remain consistent with the Risk Management Plan and, if not, 
that the City or TRCA may be required or determine it appropriate and are 
hereby granted full and complete permission to implement or otherwise put in 
place at no expense to the Tenant certain other engineered controls as may be 
required or determined desirable by the Ministry of the Environment (Ontario) to 
rectify sub-surface anomalies and ensure that Leased Premises’ sub-surface 
conditions remain consistent with the Risk Management Plan and the Heritage 
Easement Agreement as aforesaid. However, if there is anything done or omitted 
to be done by the Tenant, its Authorized Members or Permitted Occupants, 
including members of the public, which the Chief Corporate Officer reasonably 
determines to have caused such inconsistency, then, the Tenant shall be 
responsible to forthwith rectify same at its expense.  Without limiting the 
generality of the foregoing, and as required by the approved Risk Management 
Plan and the Heritage Easement Agreement, the City will conduct groundwater 
monitoring as required by the Risk Management Plan, semi-annually for three 
years. Sample results will be evaluated using the PSSs (Property Specific 
Standards) developed for the Site. Should concentrations exceed the PSSs for 
two or more samples, then a remedial option evaluation should be conducted. 
Sampling may be discontinued if permitted by groundwater quality trends and 
with the agreement of the Ministry of the Environment (Ontario).
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(21) Except in an emergency in which case no Notice is required, the Tenant hereby 
allows and grants the City and TRCA and its/their Authorized Members full 
access to the Leased Premises or any part at all times during the Term during 
normal business hours and at any other time on twenty-four (24) hours Notice 
(on  foot, with vehicles, supplies or equipment) to inspect, monitor and ascertain 
compliance with the Risk Management Plan and any issued Certificate of 
Property Use  and other issued requirements of the Ministry of the Environment 
(Ontario)in respect of the Leased Premises or any part. If access is denied or 
interfered with, then, TRCA and/or the City shall have the right without 
compensation or further notice, in their sole discretion at any time and from time 
to time, to suspend such activities at the Leased Premises and to isolate such 
area(s) in questions that requires, in the reasonable discretion of the Chief 
Corporate Officer, suspension or isolation until a satisfactory correction of the 
condition complained about has been made.

(7) Maintenance and Repair:

The Tenant will build and retrofit all buildings and other improvements to flood-proofing 
TRCA regulatory standards.  Since the Leased Premises are in a flood plain, the 
Tenant's all-risk insurance coverage may exclude flood coverage if unavailable at 
commercially reasonable rates. If so, the Tenant's obligation to repair and maintain 
under the Lease and to leave the Leased Premises in good order and condition will 
necessarily exclude damage due to an uninsured catastrophic flood.  In regard to the 
Tenant’s maintenance and repair obligations, however, the Lease will require the Tenant 
to have reserved and set aside on or before substantial completion of the Project and to 
continue to reserve and maintain at all times during the Term,  a segregated fund from 
its operating funds in a CPI indexed amount of two hundred and fifty thousand dollars 
($250,000.00) (the “Flood Reserve Funds”) to be applied for clean-up and remediation 
of the Leased Premises or any part in the event of  a flooding event during the Term on 
terms and conditions acceptable to TRCA and the City, including its replenishment and 
the unencumbered access and control thereof by TRCA and the City, if required.  

(8) Pre-Conditions to Lease Commencement in favour of City and TRCA:

On or before May 1, 2008, the Tenant will submit to TRCA and the City for approval, its 
construction plans and specifications, pre-tender cost estimates and a detailed 
construction schedule and shall demonstrate it has fulfilled all the preconditions 
necessary to obtain a building permit. 

On or before May 1, 2008, the Tenant will have entered into a construction contract and 
all necessary agreements with the architect and architect's consultants for the project 
and a general and specific assignment of the benefit of such agreements, as continuing 
collateral security, all in form and substance satisfactory to the City and TRCA.



40

On or before May 1, 2008, the Tenant will have entered into a binding offer of interim 
financing with its Lenders  acceptable to TRCA and the City in an amount not greater 
than eighteen million dollars ($18,000,000) and on terms and conditions entirely 
satisfactory to TRCA and the City and unless waived by TRCA and the City, providing for 
an assignment of such financing on Tenant default to TRCA and the City upon request 
and for a subordination/forbearance and priority agreement to be entered into between 
the Parties and such Lender, in a form acceptable to the City Solicitor and legal counsel 
for TRCA.

On or before May 1, 2007, the Tenant will have entered into a binding offer of finance 
and contribution agreement with the Province of Ontario in the principal amount of not 
less than ten million dollars ($10,000,000) and with the Federal Government of Canada 
in the principal amount of up to twenty million dollars ($20,000,000) on terms and 
conditions entirely acceptable to TRCA and the City in their unfettered discretion. In this 
regard, both Ontario Heritage Trust and Infrastructure Canada are to provide TRCA and 
the City with executed original comfort letters in respect of their respective funding 
contribution agreement with the Tenant on terms and conditions satisfactory to TRCA 
and the City.

On or before May 1, 2008, the Tenant will provide TRCA and the Deputy City Manager 
and Chief Financial Officer of the City with evidence of the Tenant's receipt of a further 
amount of capital fundraising for its Project equal to the greater of: (i) twelve million 
dollars ($12,000,000.00) or (ii) a sum equal to the amount of the actual “hard” 
construction costs for the Project as certified to the City and TRCA by a duly qualified 
cost consultant appointed by the City plus twenty (20%) thereof, all on terms and 
conditions entirely acceptable to TRCA and the Deputy City Manager and Chief 
Financial Officer of the City,  in a form acceptable to the City Solicitor and legal counsel 
for TRCA.  

On or before its application for a building permit in respect of the Project, the Tenant will 
submit a hoarding and construction access plan to the City and TRCA for their approval 
by them in their capacity as Parties to the Lease. 

On or before the Commencement Date, the Tenant's architect shall have provided TRCA 
and the City with satisfactory written evidence of the Tenant's receipt of all necessary 
approvals from all authorities required to construct and complete the Project, including 
all requisite building permits.

There shall be no material default under the interim licence or permit arrangement which 
the Tenant has requested the Parks, Forestry and Recreation Department to issue for its 
limited use and occupancy of certain parts of the Leased Premises prior to the 
Commencement Date and any other obligation of the Tenant to the City or TRCA in 
respect of the Site or any part, including any heritage easement agreement.

(9) Other:
Such further revisions and other Lease terms and conditions as may be satisfactory to 
the Deputy City Manager and Chief Financial Officer, in consultation with TRCA, all in a 
form satisfactory to the City Solicitor.  
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Item 7.2
TO:           Chair and Members of the Authority

Meeting #6/07, July 27, 2007

FROM:       James W. Dillane, Director, Finance and Business Services

RE:          HERITAGE CONSERVATION EASEMENT
Don Valley Brick Works - Ontario Heritage Trust

______________________________________________________________________________
KEY ISSUE
Recommends approval to enter into a heritage conservation easement agreement with Ontario 
Heritage Trust to facilitate adaptive restoration and reuse of the Don Valley Brick Works through 
a lease with Evergreen Environmental Foundation.

RECOMMENDATION

WHEREAS Toronto and Region Conservation Authority (TRCA) is in receipt of a request 
from Ontario Heritage Trust (OHT) to enter into a heritage conservation easement 
agreement for the property known as the "industrial pad" portion of the Don Valley Brick 
Works, City of Toronto, to facilitate funding for Evergreen Environmental Foundation 
(Evergreen), a non-profit organization selected by the City of Toronto to complete the 
adaptive restoration and reuse of the Don Valley Brick Works (Brick Works) industrial 
buildings;

AND WHEREAS it is in the opinion of TRCA that it is in the best interest of TRCA in 
furthering its objectives, as set out in Section 20 of the Conversation Authorities Act, to 
cooperate with the Ontario Heritage Trust in this instance;

THEREFORE LET IT BE RESOLVED THAT a permanent easement containing a total of 4.9 
hectares (12 acres), more or less, be granted to Ontario Heritage Trust for the purpose of 
preserving the heritage character of the cultural heritage resources and known and 
potential archaeological resources through the protection and conservation of the cultural 
heritage features;

THAT consideration is to be the nominal sum of $2.00, and the mutual covenants and 
restrictions as set forth in the Heritage Conservation Easement Agreement;

THAT the granting of this easement is subject to the approval of the Minister of Natural 
Resources in accordance with Section 21(2) of the Conservation Authorities Act, R.S.O. 
1990, Chapter C.27 as amended, and section 42 of the Expropriations Act, section E26;

THAT the granting of this easement is subject to designated representatives of the City of 
Toronto approving the terms and conditions of the Heritage Conservation Easement 
Agreement;
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THAT the granting of this easement is subject to designated representatives of Evergreen 
acknowledging having read and understood the Heritage Conservation Easement 
Agreement and the extent to which Evergreen assumes obligations of the Heritage 
Conservation Easement Agreement as part of its Don Valley Brick Works lease agreement 
with TRCA and the City;

AND FURTHER THAT the appropriate TRCA officials be authorized and directed to take 
whatever action may be required to give effect thereto, including the obtaining of 
necessary approvals and the execution of any documents.

BACKGROUND
In September of 2003, the City of Toronto designated Evergreen as the preferred proponent 
following a call for proposals to adaptively re-use the designated heritage and cultural features 
of the Don Valley Brick Works.  TRCA staff cooperated with the city in reviewing proposals and 
worked with the city staff steering committee to prepare a Memorandum of Understanding 
(MOU) with Evergreen which was signed in 2004.  In 2006, the Authority approved Resolution 
#A171/06 at meeting #6/06, held on July 28, 2006, which gave staff direction to negotiate and 
enter into a lease with Evergreen and to seek the necessary approvals of such a lease.

The Brick Works site was acquired by TRCA by expropriation in 1987.  The site is under 
management agreement with the City of Toronto.  Staff has confirmed with our solicitor that the 
proposed uses of the leased premises, upon receipt of the necessary Minister's approval, 
would be consistent with the expropriation.

Evergreen is a charitable, non-profit organization that has been active in environmental 
programs in Toronto for some time.  Evergreen has developed a capital fundraising strategy 
and a vision of an exciting Toronto destination on the themes of community, culture and urban 
ecology.  Evergreen proposes to convert the large shed building into a native plant nursery and 
a garden centre.  In addition, there will be demonstration gardens, including a children's 
teaching garden, market space, community space for meetings and public programming, food 
outlets, an amphitheatre for outdoor performing arts and office space for the Evergreen national 
headquarters.  Partnering primarily with other like minded and community based organizations, 
the balance of the buildings on site would be used for heritage and cultural community uses 
respecting the themes of youth and leadership, visual arts and music, health and wellness, food 
and nutrition, and ecological and heritage interpretation.  To ensure that all programming and 
tenant use of the site is consistent with the vision and themes, all sub-tenants will be required to 
conform to a "charter" of themes and prescribed uses.  

Since the signing of the MOU in 2004 and the 2006 resolution agreeing to enter into a lease, 
staff has worked with City of Toronto staff to negotiate terms and conditions of the proposed 
lease.  The City of Toronto, TRCA and Evergreen will be signatories to the lease with the city 
continuing in its role of managing the lease as well as the balance of the Brick Works site. 

Evergreen has secured from the Province of Ontario a commitment of $10 million as a grant for 
the Brick Works project.  The grant is being delivered through the Ontario Heritage Trust.  OHT 
has requested that TRCA enter into a heritage conservation easement agreement to facilitate 
the grant to Evergreen.
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RATIONALE
The key terms and conditions of the proposed Heritage Conservation Easement Agreement are 
summarized as follows:

The easement applies only to the 12 acre industrial pad portion of the Brick Works site 1.
which is the subject of the lease to Evergreen.
The easement is perpetual.  Under the terms of the lease, Evergreen will assume the 2.
easement obligations of TRCA during the term of the lease.  If a future tenant does not 
assume the obligations of the easement agreement, under the management agreement 
with the City of Toronto, the city would assume the obligations.
OHT has agreed by letter and resolution of its board that in the event Evergreen defaults on 3.
its agreements and fails to complete the project, OHT will redirect all or part of the funds 
from the unspent portion of the $10 million provincial grant to the City of Toronto for use in 
conserving the cultural heritage features of the property, consistent with the intent of the 
original grant agreement between OHT and Evergreen.
The heritage features to be conserved under the terms of the easement agreement are 4.
described in schedules to the agreement.  Provision is made for a "baseline documentation 
report" which determines the condition of the cultural heritage features and it is that 
condition that must be preserved.  
TRCA agrees to enter into a separate conservation heritage agreement for that part of the 5.
Brick Works site known as the north quarry wall which is listed as an Area of Natural and 
Scientific Interest (ANSI); such agreement to be in a form and on terms and conditions 
acceptable to TRCA and the city.
OHT has rights to inspect the site and to require that the owner maintain and repair cultural 6.
heritage features.  If the owner fails to act, the OHT can proceed with repairs and charge the 
cost to the owner.
TRCA and the city as manager of the property, have rights to make emergency repairs and 7.
when making routine repairs to do so with OHT approval.  Throughout the agreement there 
is a requirement that OHT act "reasonably" in dealing with changes to the cultural heritage 
features.  
OHT acknowledges and agrees that the site is located in a flood area and is subject to 8.
regular flood events and may be subject to catastrophic flooding from time to time and 
consequently is at greater risk of damage or destruction.  OHT releases TRCA and the city 
from any responsibility for damage due to flooding.
TRCA is required to maintain insurance on the site in the amount of $5 million general 9.
liability and property insurance to full value of the cultural heritage resources to the extent 
reasonably available.  Under the terms of the TRCA/city management agreement, the city is 
responsible for insurance on the site and under the terms of the lease, Evergreen assumes 
this obligation.
OHT is allowed to place a plaque on the site and TRCA is required to ensure public access 10.
to the site.   

DETAILS OF WORK TO BE DONE
Staff of the city and TRCA have been working with staff of OHT for several months to draft the 
heritage conservation easement document.  Evergreen has been a party to these discussions 
to ensure that they are aware of and accept the obligations which will be transferred to 
Evergreen under the terms of the lease.  As of July 17, 2007, OHT had yet to confirm 
acceptance of the latest version of the easement.
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Staff is seeking direction to enter into the easement agreement subject to the conditions 
described.  Time is of the essence as signing of the lease with Evergreen and the entering into 
of the easement agreement must occur concurrently.  If the lease is not signed, TRCA will not 
enter into the easement agreement.

Report prepared by: Jim Dillane, extension 6292
Emails: jdillane@trca.on.ca
For Information contact: Jim Dillane, extension 6292
Emails: jdillane@trca.on.ca
Date: July 17, 2007
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Item 7.3
TO:           Chair and Members of the Authority

Meeting #6/07, July 27, 2007

FROM:       Adele Freeman, Director, Watershed Management

RE:          ADMINISTRATIVE ARRANGEMENTS
Toronto and Region Conservation Authority - Toronto and Region Source 
Protection Authority

______________________________________________________________________________
KEY ISSUE
Authorization for Toronto and Region Conservation Authority to conduct daily planning and 
business of the Toronto and Region Source Protection Authority.

RECOMMENDATION

WHEREAS the Clean Water Act, 2006, “the Act”, establishes a source protection area as 
the area over which a conservation authority has jurisdiction under the Conservation 
Authorities Act and directs the conservation authority to exercise and perform the powers 
and duties of a source protection authority, as further set out in the Act and regulations;

THEREFORE LET IT BE RESOLVED THAT Toronto and Region Conservation Authority 
(TRCA) enter into a letter of agreement with the Toronto and Region Source Protection 
Authority (TRSPA) to enable TRCA to carry out the day-to-day planning and business of 
the TRSPA both in its capacity as a source protection authority and as the lead source 
protection authority for the CTC Region;

THAT staff be authorized to take direction from the TRSPA in matters relating to the 
business of the TRSPA;

AND FURTHER THAT appropriate TRCA officials be authorized and directed to take all 
necessary action to implement the letter of agreement.

BACKGROUND
To ensure an effective and efficient business model for the day to day business of the TRSPA, 
recognizing the TRSPA has the same membership of the TRCA,  it is in the best interests of the 
TRSPA and TRCA to enter into an agreement whereby the day to day business of the TRSPA 
will be accomplished in accordance with the policies and procedures of the TRCA, utilizing the 
established corporate financial and business infrastructure of the TRCA and staff resources of 
the TRCA, augmented as necessary to support the Source Water Protection Committee.
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Opinion received from Conservation Ontario's legal advisor (Attachment 3), recommends that 
there be a formal written agreement in place between the Conservation Authority and the 
Source Protection Authority with respect to the use of its assets or the employment of staff for 
Source Protection Authority business.

Report prepared by: Kathy Stranks, extension 5264
Emails: kstranks@trca.on.ca
For Information contact: Beverley Thorpe, extension 5577
Emails: bthorpe@trca.on.ca
Date: July 06, 2007
Attachments: 3
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Attachment 1
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Attachment 2

IMMEDIATE ACTIONS REQUIRED

Convene the TRSPA to undertake source protection responsibilities:
establish chair, vice-chair and signing officers & administrative rules;
authorize staff to Undertake next steps;
approval in principle of Memorandum of Agreement amongst 3 source protection 
authorities in the CTC.

TRSPA approve nominees and recommended candidate for chair of CTC SPC:
send no later than Aug. 3, 2007 to Minister of Environment for approval.

TRSPA endorse proposed composition of SPC and call for applicants:
staff to consult with municipalities, consider other comments received. CAO's of CVC, 
TRCA & CLOCA with Chair of TRCA and Chair of TRCA Watershed Advisory Board 
finalize composition and formally advise clerks of municipalities (no later than Sept.3, 
2007) & set deadline to receive list of municipal representatives; and publish general 
notice on final composition;
advertisement for applicants for sectoral and general members to SPC in newspaper 
July 28, 2007 closing September 28, 2007;
staff consult with sectoral organizations to assist in identifying candidates for sectoral 
members.

Target date for TRSPA to approve appointments to CTC SPC is October 26, 2007
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Attachment 3
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